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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 
October Term, 1938 


No. 7300 


WASHINGTON PETROLEUM PRODUCTS, INC., 

Petitioner, 


vs. 


DISTRICT OF COLUMBIA, 

Respondent 

BRIEF ON BEHALF OF RESPONDENT 
STATEMENT OF THE CASE 

This is an appeal under the provisions of Title IX of the 
Act of Congress entitled “An Act To Amend the District of 
Columbia Revenue Act of 1937, and for other purposes,” ap¬ 
proved May 16, 1938, from a decision of the Board of Tax 
Appeals for the District of Columbia dismissing petitioner’s 
appeal upon failure to prove that the taxes here in question 
were paid voluntarily and under circumstances which accord¬ 
ing to law would entitle the taxpayer to the right to sue at 
law for the recovery of such tax. 

Section 6 of Title IX. supra, provides: 

“Any taxpayer who shall have paid within three years 
immediately preceding the approval of this Act any tax 
to the District involuntarily, and under circumstances 
which according to law would entitle such taxpayer to 
the right to sue at law for the recovery of such tax, may 
within ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner and 
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to the same extent as set forth in sections 3 and 4 of this 
title.” 

Prior to the date of approval of the Act, appellant paid 
certain business privilege taxes to the District of Columbia. 
These payments were accompanied by letters stating that 
payment was being made under protest (Rec. pp. 11-12.). 

ARGUMENT 

In the instant case payment was made by the petitioner 
voluntarily and with full knowledge of all the facts. It is 
firmly established that taxes voluntarily paid cannot be re¬ 
covered back, and payments with knowledge and without 
compulsion are voluntary. 

Union Pac. R. Co. v. Dodge County , 98 U.S. 541. 25 L. 
Ed. 196; 

Chesebrough v. United States, 192 U.S. 253; 

Heckman & Co. v. I. S. Dawes & Son Co. Inc., 56 App. 
D.C. 213, 12 F. (2d) 154; 

Blanks v. Hazen, 66 App. D.C. US. 85 F. (2d) 284; 

Georgetown College v. District of Columbia, MacArthur 
and Mackey’s Rep. (11 D.C.) 43; 

Security Nat. Bank of Watertown, S. D. v. Young, 55 F. 
(2d) 616; 

Fox v. Edwards , 2S7 F. 669. 34 A.L.R. 973; 

Warner v. Walsh, 27 F. (2d) 952. 954; 

Phillips v. City of Portsmouth, 115 Va. ISO, 78 S.E. 651; 

It is equally well established that the mere statement that 
the tax was paid under protest is not sufficient to make it an 
involuntary payment. 

Gaar, Scott & Co. v. Shannon, 223 U.S. 46S; 

Union Pac. R. Co. v. Dodge County, supra; 

Security Nat. Bank of Watertown, S. I), v. Young, supra; 

Blanks v. Hazen, supra; 

Georgetown College v. District of Columbia, supra; 

Beck v. State, 196 Wise. 242, 219 N.W. 197, certiorari denied 
278 U.S. 639. 

Generally, as to what constitutes voluntary payment, see: 
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Cooley on Taxation, 4th Ed., Vol. 3, p. 2566, et seq.; 

21 R. C. L., et seq., 

Dillon Municipal Corporations, 5th Ed., Vol. 4, p. 2831, et 
seq., 

61 Corpus Juris 986, where the writer states: 

“A payment is voluntary, in the sense that no action 
lies to recover back the amount, not only where it is 
made willingly and without objection, but in all cases 
where there is no compulsion or duress, or any immediate 
and urgent necessity therefor, as a means of preventing 
an immediate seizure of the taxpayer’s person or prop¬ 
erty, or of releasing his person or property from existing 
detention,” 

citing, among other cases, Union Pac. R. Co. v. Dodge County, 
supra, and Heckman <£ Co. v. I. S. Dawes & Son Co., Inc., 
supra. 

Continuing on Page 988, the author says: 

“To render a payment compulsory such pressure must 
be brought to bear on the taxpayer as to interfere with 
the free enjoyment of his rights of person or property, 
and the compulsion must furnish the motive for the pay¬ 
ment. There is duress in this sense when the taxpayer 
has been placed under arrest, or when there has been a 
distraint or seizure of his chattels, for the purpose of com¬ 
pelling him to pay the tax. A tax legally due cannot be 
recovered back, even though the taxpayer was illegally ar- 
ested to enforce payment.” 

Petitioner contends that the authority granted the Commis¬ 
sioners to revoke licenses issued under the provisions of Title 
VI constituted such a threat as to make the payment of the 
taxes here in question under constructive duress. In the last 
paragraph of Section 2, Title VI, supra, it is provided: 

“The Commissioners may, after hearing, revoke any 
license issued hereunder for failure of the licensee to file 
a return or corrected return within the time required by 
this title or to pay any installment of tax when due.” 

The petitioner here filed its original and corrected returns 
within the time required by Title VI and paid both install- 
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ments of the tax when due. Neither at the time of payment of 
the tax, nor at any other time during the taxable period, did 
the Commissioners, or any District official, have authority to 
revoke petitioner’s license to engage in business in the District 
of Columbia. Even if the petitioner had failed or refused to 
pay either installment of the tax when due the Commissioners 
would not have been authorized to revoke petitioner’s license 
until after the petitioner had been given an opportunity for 
hearing. No official of the District having made any threat 
in connection with the revocation of petitioner’s license, and 
no official of the District having any authority, at the time 
of the payments in question, to make any such threats or take 
any action in connection therewith, there could have been no 
cause for apprehension on the part of the petitioner. In any 
event, mere apprehension that a license will be revoked is not 
duress. See Standard Oil Co. v. Bollinger, 34S Ill. 82, ISO 
N.E. 396, where is was observed: 

“The fact that appellant believed that the penalties 
provided by the act would be operative against it if 
such tax was not paid is not sufficient to show involuntary 
payment. Such might be said of the payment of any 
tax.” 

See also: 

Blanks v. Hazen, supra; 

Strachen Shipping Co. v. Savannah, 168 Ga. 309, 147 S.E. 
55; 

Sims v. Mer Rouge, 141 La. 91. 74 So. 706; 

! Schoenfeld v. Bradford, 16 Pa. Supr. Ct. 165; 

Cahaba v. Burnett, 34 Ala. 400; 

Ligonier v. Ackerman, 46 Ind. 552, 15 Am. Rep. 323. 

This brings us to a consideration of the penalties imposed 
by the statute for failure to make payment within the time 
prescribed. The taxes here in question were imposed by Title 
VI of the District of Columbia Revenue Act of 1937, Sec. 970. 
Title 20, D. C. Code 1929. Supplement III. 

Section 7 of Title VI provides: 

“The taxes imposed hereby shall be due thirty days 
after the approval of this Act and may be paid without 
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penalty to the collector of taxes of the District of Co¬ 
lumbia in equal semi-annual installments in the months 
of September and March following. If either of said in¬ 
stallments shall not be paid within the month when the 
same is due, said installment shall thereupon be in ar¬ 
rears and delinquent and there shall be added and col¬ 
lected to said tax a penalty of 1 per centum per month 
upon the amount thereof for the period of such delin¬ 
quency, and said installment with the penalties thereon 
shall constitute a delinquent tax.” 

The only question presented in this appeal is whether the 
imposition of a penalty of 1 per centum per month for fail¬ 
ure to make payment within the time prescribed by law is 
sufficient to make the payment of such taxes compulsory and 
under duress. To hold that the penalty provisions of Section 
7, Title VI, supra, made payment of the tax involuntary 
would be to say that all payments of taxes in the District of 
Columbia are under duress. 

It should be observed that the payments here in question 
were made within the time allowed and that no penalties 
thereon were paid by petitioner. (Eec. pp. 9 and 11). In 
this connection it might be explained that when an assessment 
of business privilege taxes is delayed pending receipt of ad¬ 
ditional information to be furnished by the taxpayer, it is 
the practice of the Assessor to allow the taxpayer twenty days 
from the date of mailing of' the bill within which to make 
payment of taxes then due without penalty. Payment of the 
first semi-annual installment of the taxes in question was 
made by petitioner within this twenty-day period; payment 
of the second semi-annual installment was made in the month 
of March and before any penalties accrued. At the time both 
payments were made no District official had any authority in 
law to take any action to enforce the collection thereof. The 
payment of a tax before the same becomes delinquent, and 
before its collection can be enforced by compulsory process, 
is generally held to be voluntary. 

Covington v. Lovell and B. Tob. Co., 204 Ky. 40, 263 S.W. 
676; 

City of Morgan field v. Wat hen, 202 Ky. 641, 261 S.W. 12; 
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Cincinnati N. 0. and T. P. R. Co. v. Hamilton County, 120 
Tenn. 1. 113 S.W. 361; 

Nashville, C. & St. L. Ry. Co. v. Marion County, 120 Tenn. 
347, 108 S.W. 1058; 

Younger v. Santa Cruz County, 68 Cal. 241, 9 P. 103; 

1 Montgomery v. Cowlitz County, 14 Wash. 230, 44 P. 259; 

! Williams v. Merritt, 152 Mich. 621, 116 N.W. 386; 
i In Covington v. Lovell and B. Tob. Co., supra, the statute, 
in addition to imposing a ten per cent penalty, required pay¬ 
ment of interest at the rate of one-half per cent per month after 
delinquency. Payment of taxes made on the last day before 
delinquency was held to be voluntary. In Cincinnati N. O. 
and T. P. R. Co. v. Hamilton County, supra, the statute re¬ 
quired that the taxes remaining unpaid on the date when they 
became delinquent “shall be immediately collected by distress 
and sale/’ and the payment was made on the last day before 
the same became delinquent and enforceable, for the purpose, 
not only of avoiding distress, but of preventing the attach¬ 
ment of a penalty of 1 per cent per month, and interest on the 
next day. It was contended by counsel in that case that the 
taxpayer was not required to wait until the penalty had ac¬ 
crued against him, and distress warrants actually placed in 
hands of the collecting officer, but that with these conditions 
imminent, and under the mandatory provisions of the statute, 
inevitable, in the absence of payment, a payment to prevent 
the same from occurring was not voluntary, but upon coercion. 
The court, however, overruled this contention, because of the 
fact that the payment was not made to release the person or 
property of the taxpayer, and that the collecting officer had no 
power to enforce payment at the moment the payment was 
made. 

Consequently, the holding that a payment made on the day 
before the penalty attaches is voluntary is equivalent to a 
holding that such a penalty can never constitute sufficient 
duress to render a payment involuntary. Therefore, payments 
of taxes made, either before or after delinquency, merely to 
avoid liability for pecuniary penalties are not under such 
duress as to render them involuntary. In addition to the au¬ 
thorities last above cited, see: 
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United States v. New York and C. M. S. S. Co., 200 U.S. 
488; 

Phillips v. City of Portsmouth, supra; 

Richardson Lubricating Co. v. Kinney, 337 Ill. 122, 168 
N.E. 886; 

Beck v. State, supra; 

Morris v. Mayor and C. C. of Balt., 5 Gill (Md.) 244; 

Haven v. New York, 67 App. Div. 90, 73 N.Y. Supp. 678 
(affirmed in 173 N.Y. 611, 66 N.E. 1110); 

Peninsular Iron. Co. v. Town of Crystal Falls, 60 Mich. 79, 
26 N.W. 840. 

In the case of Security Nat. Bank of Watertown, S. D. v. 
Young, supra, the Circuit Court of Appeals for the Eighth Cir¬ 
cuit, in denying the right to recover taxes paid under protest 
and to avoid penalties, fees, etc., imposed by the South Dako¬ 
ta statute, said: 

“There is no right at common law to recover taxes paid 
simply under protest.” 

“It remains to consider whether the taxes paid were 
involuntary, in the sense that their payment was exacted 
by coercion and duress. The complaint contains no al¬ 
legations that any taxing officer was armed with tax 
warrant or other process, that there was any threat to 
seize upon any of plaintiff’s property, or cast a cloud upon 
the title to its property or imprison any of its officers. 
The only claim of duress or coercion is that the payments 
involved were made through the coercion and duress of 
the South Dakota statute. The allegation is that the 
taxes have been ‘paid by said bank under the duress and 
compulsion of the laws of the State of South Dakota.’ 
It is alleged that the law of South Dakota provided that, 
if the tax on personal property should not be paid when 
due, it should be collected through the sheriff, and that, 
in addition to other large and burdensome fees and mile¬ 
age chargeable and collectible by the sheriff, there might 
be added to such taxes a penalty of 15 per cent of the 
amount due. To hold that the provisions of the statute 
constituted a constructive duress or coercion would in 
effect render the payment of practically all taxes invol¬ 
untary and subject to be recovered back. As said by the 
Supreme Court of Virginia in Phillips v. City of Ports¬ 
mouth, 115 Va. 180,78 S.E. 651,655: To hold that the im- 
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position of a penalty which is designed to accelerate the 
prompt payment of taxes constitutes a duress would be to 
render the payment of the great bulk of our taxes invol¬ 
untary and subject to be recovered back/ 

“True, it is alleged that the taxes were paid under pro¬ 
test, but this is not sufficient to save the payment from 
being voluntary in the sense which bars a recovery of the 
taxes paid, if it was not made under any duress, compul¬ 
sion. or threats, or under the pressure of process immedi¬ 
ately available for the forcible collection of the tax. Rail¬ 
road Co. v. Dodge County Commissioners. 98 U.S. 541, 25 
L. Ed. 196; Garr, Scott & Co. v. Shannon. 223 U.S. 468. 
32 S. Ct. 236, 56 L. Ed. 510; United States v. New York 
& Cuba Mail S. S. Co.. 200 U.S. 488. 26 S. Ct. 327, 50 L. 
Ed. 569; Chesebrough v. United States, 192 U.S. 253. 24 
S. Ct. 262, 48 L. Ed. 432; Steffen v. State, 19 S.D. 314, 
103 X.W. 44; Dexter v. Boston. 176 Mass. 247, 57 X.E. 
379, 79 Am. St. Rep. 306; Flower v. Lance, 59 X.Y. 603: 
Williams v. Merritt. 152 Mich. 621, 116 X.W. 386: Oak¬ 
land Cemetery Ass’n v. Ramsey County, 98 Minn. 404. 
108 X.W. 857, 109 X.W. 237. 116 Am. St. Rep. 377. 

“The payments were therefore voluntary, and the most 
that can be claimed for the plaintiff is that it was mis¬ 
taken as to the law\ But taxes voluntarily paid under 
a mistake of law r cannot be recovered back. San Fran¬ 
cisco & X. R. Co. v. Dinw'iddie (C.C.) 13 F. 798: Carr v. 
City of Memphis (C.C.A.) 22 F. (2d) 678: C. & J. Michel 
Brewing Co. v. State, 19 S.D. 302, 103 X.W. 40: 70 
L.R.A. 911; Steffen v. State, 19 S.D. 314. 103 X.W. 44: 
Yates v. Royal Ins. Co., 200 Ill. 202, 65 X.E. 726: vol¬ 
ume 3. Cooley, Taxation (4th Ed.) para. 1294.” 

In support of the contention that the business privilege tax 
here in question was paid “involuntarily, and under circum¬ 
stances w’hich according to law' w'ould entitle such taxpayer to 
the right to sue at law for the recovery of such tax.” counsel 
for petitioner, in his brief, relies upon the cases of Herald v. 
Kahn, 159 F. 608; International Paper Co. v. Burrill, 260 F. 
664; and Atchison, etc., Ry. Co. v. O’Connor, 223 U.S. 280. 
These cases were considered and distinguished by the Board 
of Tax Appeals in the case of Harry Panitz et al v. District of 
Columbia, 67 W.L.R. 83. 

In the case of Atchison, etc., Ry. Co. v. O’Connor, supra, the 
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plaintiff sought to recover money paid to the State of Colo¬ 
rado as taxes upon its capital stock. The statute provided that 
every corporation that failed to pay the tax would forfeit its 
right to do business within the state until the tax was paid, 
and also pay a penalty of ten per cent for every six months or 
fractional part of six months of default after May 1 of each 
year. The court pointed out that “the effect of the forfeiture 
clause upon plaintiff’s subsequent contracts and business might 
be serious” and stated: “* * * we are of opinion that it was 
not called upon to take the risk of having its contracts dis¬ 
puted and its business injured and of finding the tax more or 
less nearly doubled in case it finally had to pay. In other 
words, we are of opinion that the payment was made under 
duress. See Gan, Scott & Co. v. Shannon, decided this day, 
post, p. 46S.” The case relied on involved a suit to recover 
taxes paid under protest to the State of Texas. The statute 
provided that if the tax was not paid by May 1st a penalty of 
twenty-five per cent should be added, and if not paid by July 
1st the permit to do business in the state should be forfeited 
“without judicial ascertainment” and the company deprived 
of the right to sue in the courts. The plaintiff alleged that 
the Secretary of State had mailed to the company a circular 
calling attention to the provisions of the act and, under duress 
of this statute, the company had, before May 1st paid the 
tax demanded under protest and with written notice that it 
reserved the right to sue for the recovery of the amount ex¬ 
acted by an unconstitutional law. The Court of Appeals of 
Texas sustained defendant’s demurrer to the complaint. In 
affirming the judgment of the Court of Appeals, the Supreme 
Court stated: 

“2. Neither a statute imposing a tax. nor the execution 
thereunder, nor a mere demand for payment, is treated 
as duress. It does not necessarily follow that there will 
be a levy on goods. Or, if there is, the citizen, to avoid 
the consequences of the levy, may pay the money, re¬ 
gain the use of his property and maintain a suit for the 
recovery of what has been exacted from him. The legal 
remedy redresses the wrong. But he has the same right 
to sue if he pays under compulsion of a statute, whose 
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self-executing provisions amount to duress. An act which 
declares that where the franchise tax is not paid by a 
given date a penalty of twenty-five per cent shall be in¬ 
curred, the license of the company shall be cancelled, and 
1 the right to sue shall be lost, operates much more as du¬ 
ress, than a levy on a limited amount of property. Pay¬ 
ment to avoid such consequences is not voluntary but 
compulsory, and may be recovered back * * 

“3. If, therefore, the plaintiff had been included in the 
class to which this statute applied, and, under the duress 
of its automatically enforced provisions, had paid the tax 
to avoid the disruption of its business , it could have main¬ 
tained an action to recover the amount thus exacted.’' 
(Italics added.) 

1 It is therefore apparent that the duress in the Atchison Ry. 
case, supra, was the self-executing statutory provision under 
which the company ran the risk of having its contracts dis¬ 
puted and its business injured. In the Gaar, Scott case, 
supra, decided the same day, where payment was made under 
written protest and notice that the taxpayer reserved the 
right to sue, the payment was held to be voluntary and re¬ 
covery was denied. 

In the case of Herold v. Kahn, supra, there was a demand 
by the collector in addition to a mistake of fact on the part 
of the taxpayer. On page 612. it is stated: 

“In the case at bar, however, there was more than the 
simple payment of the tax under protest as to its illegal¬ 
ity, as it was paid upon the demand of the collector, 
coupled with a threat that unless promptly paid, the 
same would be collected with a penalty and interest at 1 
per centum per month. Payment made upon such a de¬ 
mand from a government official, acting within the gen¬ 
eral scope of his authority, constituted such a duress as 
clearly made such payment involuntary * * * there was 
not that full knowledge of all the facts and circumstances 
of the case as would make the payment voluntary, in that 
the fact of the death of the life tenant before the assess¬ 
ment was made was not known to the plaintiffs below.” 

The case of International Paper Co. v. Burrill, supra, was 
a District Court case in which it was held that implied duress 
was warranted because of the drastic penalties provided in the 
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Massachusetts statute. The sections of the Massachusetts 
statute referred to by the court required the filing of a cer¬ 
tificate of condition by each foreign corporation and provided 
that such certificate could not be filed until an excise tax of 
one-fiftieth of one per cent of the par value of the capital 
stock of such corporation had been paid. For failure to file 
the certificate within thirty days after written notice of de¬ 
fault, the statute provided that such corporation should for¬ 
feit to the Commonwealth not less than five dollars nor more 
than ten dollars for each of the first fifteen days of default 
and not less than ten dollars nor more than two hundred 
dollars for each day thereafter during which such default 
continued. It was provided that such penalties might be re¬ 
covered in a suit by the Commonwealth, or by information in 
equity on which the court might issue an injunction restrain¬ 
ing further prosecution of business, until such penalties and 
forfeitures had been paid. 

Since there is no statute in the District of Columbia de¬ 
fining the circumstances under which payment of taxes must 
be made to entitle the taxpayer to the right to sue at law for 
the recovery thereof, any right of recovery of such taxes must 
be under the common law rule. See Brunson v. Crawford 
County Levee Dist., 101 Ark. 24, 153 S.W. 828, 44 L.R.A. 
(N.S.) 293, 295. 

It is universally conceded that the common law rule gov¬ 
erning the right to sue at law for the recovery of taxes is ac¬ 
curately stated in the case of Union Pac. R. Co. v. Dodge 
County, supra. See Dillon, Municipal Corporations, 5th Ed. 
Vol. IV, Sec. 1624. In the most recent decision in this juris¬ 
diction, Blanks v. Hazen, supra, this Court quoted at length 
from the Union Pacific case and held that the right of recovery 
in this jurisdiction must be under the common law rule there 
laid down. In that case the railroad company had paid taxes 
on lands owned in Dodge County. At the time the payments 
were made, the company filed with the treasurer a notice in 
writing that it protested against the taxes paid, for the rea¬ 
son that they were illegally and wrongfully assessed and 
levied, and were wholly unauthorized by law. and that suit 
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would be instituted to recover back the money paid. In hold¬ 
ing that the payment was not made under compulsion, the 
Supreme Court adopted the language of the Court in the case 
of Wabaunsee Co. v. Walker, 8 Kans., 431, holding: 

“Where a party pays an illegal demand with a full 
knowledge of all the facts which render such demand il¬ 
legal, without an immediate and urgent necessity there¬ 
for, or unless to release his person or property from de¬ 
tention. or to prevent an immediate seizure of his person 
or.property, such payment must be deemed voluntary 
and cannot be recovered back. And the fact that the 
party at the time of making the payment files a written 
protest does not make the payment involuntary.” 

The Court continued: 

“The real question in this case is, whether there was 
such an immediate and urgent necessity for the payment 
of the taxes in controversy as to imply that it was made 
upon compulsion. The treasurer had a warrant in his 
hands which would have authorized him to seize the 
gopds of the company to enforce the collection. This 
jy&frant was in the nature of an execution running against 
>„ the property of the parties charged with taxes upon the 
" lists it accompanied, and no opportunity had been af¬ 
forded the parties of obtaining a judicial decision of the 
question of their liability. As to this class of cases Chief 
Justice Shaw states the rule in Preston v. Boston, 12 
Pick., 14. as follows: ‘When, therefore, a party not liable 
to taxation is called upon peremptorily to pay upon such 
a warrant, and he can save himself and his property in 
no other way than by paying the illegal demand, he may 
give notice that he so pays it by duress and not volun¬ 
tarily, and by showing that he is not liable, recover it 
back as money had and received.’ ” 

CONCLUSION 

For the reasons stated above it is respectfully submitted 
that the decision of the Board of Tax Appeals was correct and 
should be affirmed. 

Elwood H. Seal. 

Corporation Counsel , D. C., 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C., 
Glenn Simmon, 

Assistant Corporation Counsel, D. C., 
Counsel for Respondent. 
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Untteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA 
October Term, 1938 


No. 7300 


Washington Petroleum Products, Inc., Petitioner, 

vs. 

District of Columbia, Respondent 


BRIEF ON BEHALF OF PETITIONER 


STATEMENT OF THE CASE 

This proceeding involves the question of whether 
the Board of Tax Appeals for the District of Columbia 
erred in holding that the payment of a gross receipts 
tax by Petitioner under written protest was voluntary 
and that the Board therefore had no jurisdiction to 
consider the issues raised in the petition for refund of 
said taxes. 

The Petitioner is a corporation organized and exist¬ 
ing under the laws of the State of Delaware, and having 
its principal office and place of business at Arlington, 
in the State of Virginia, where it is engaged as a whole- 
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saler or jobber of petroleum products. Petitioner also 
operates three retail gasoline service stations in the 
District of Columbia. 

Petitioner, under date of October 15, 1937, pursuant 
to the provisions of Title VI of the Act of Congress, 
approved August 7, 1937, entitled “An Act to provide 
additional revenue for the District of Columbia, and 
for other purposes”, filed in the office of the Assessor 
of the District of Columbia, a return of its gross re¬ 
ceipts for the calendar year 1936, in the amount of 
$81,284.06, to cover its receipts from its three retail 
gasoline service stations located in the District of 
Columbia. 

Thereafter, the Petitioner received a letter from the 
Office of the Assessor of the District of Columbia, dated 
January 14, 1938, which informed Petitioner that it 
had “failed to obtain a license or file a return for your 
place of business located in Arlington, Virginia”, and 
that an “amended return must be filed within twenty 
| days from the date of this letter. Failure to comply 
with this request will subject you to penalty mandatory 
by law.” (R. 5). 

On or about February 5, 1938, Petitioner, in order 
to avoid the penalties imposed by said Revenue Act, 
filed with the Assessor of the District of Columbia an 
Amended Return showing its gross receipts from sales 
from its plant at Arlington, Virginia, to purchasers 
in the District of Columbia, in the sum of $877,585.57. 
( R.8). 

Thereafter, a Notice of Assessment on said Amended 
Return was sent by said Assessor to the Petitioner in 
the sum of $3,350.65, which was paid under protest in 
writing. (R. 9, 11). 

Thereafter, on August 6, 1938, Petitioner filed with 
the Board of Tax Appeals for the District of Columbia 
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its petition for cancellation and refund of said taxes. 

(R, 2). 

On October 5, 1938, said Board, in Opinion No. 27, 
held that the payment of the tax was voluntary and 
that it had no jurisdiction in said proceeding. (R. 14). 

QUESTION PRESENTED 

Did not the Board of Tax Appeals for the District 
of Columbia err in holding that the payment of said 
tax was voluntary and that the Board therefore had 
no jurisdiction to consider the issues raised in the 
petition for refund of said taxes? 

THE ARGUMENT 

The jurisdiction of tlie Board to hear and determine 
the questions presented in the petition is clearly de¬ 
fined in Section 3 of Title IX, as well as Section 6 of 
Title IX of the Act approved May 16, 1938. 

Section 3 of Title IX of the Act provides: 

“Sec. 3. Any person aggrieved by any assess¬ 
ment by the District against him of any personal 
property, inheritance, estate, business privilege, 
gross receipt thereon, may, within ninety days after 
notice of such assessment, appeal from such as¬ 
sessment to the Board, provided such person shall 
first pay such tax, together with penalties, and 
interest due thereon, to the collector of taxes of 
the District of Columbia under protest in writing. 
The mailing to the taxpayer of a statement of 
taxes due shall be considered notice of assessment 
with respect of such taxes. The Board shall hear 
and determine all questions arising on said appeal 
and shall make separate findings of fact and 
conclusions of law, and shall render his decision 
thereon in writing.” 
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Section 6 of Title IX of the Act provides: 

“Sec. 6 . Any taxpayer who shall have paid 
within three years immediately preceding the ap¬ 
proval of this Act any tax to the District involun¬ 
tarily, and under circumstances which according 
to law would entitle such taxpayer to the right to 
sue at law for the recovery of such tax, may within 
ninety days from the approval of this Act, appeal 
from the imposition of such tax in the same manner 
and to the same extent as set forth in sections 3 
and 4 of this title.” 

The section above quoted was enacted by Congress 
to provide, retroactively, the same remedies to taxpay¬ 
ers as provided in Section 3 of Title IX of the Act, 
that is, within a definite time after notice of assessment 

“* * appeal from such assessment to the Board, 
provided such person shall first pay such tax, to¬ 
gether with penalties and interest due thereon, to 
the Collector of Taxes of the District of Columbia 
under protest in writing. * # ” 

Congress, in enacting Section 6 of Title IX, unques¬ 
tionably had in mind that other provisions of the tax¬ 
ing law making payments of “gross receipts taxes”, 
when paid after assessment and “under protest in 
writing”, made such payments “involuntary, and un¬ 
der circumstances which according to law would entitle 
such taxpayer to the right to sue at law for the recov¬ 
ery of such tax”. 

Section 2 (a) of Title VI of the Act reads as follows: 

“Sec. 2 (a). No person shall engage in or carry 
on any business in the District without having a 
license required by this title so to do from the 
Commissioners, except that no license shall be re¬ 
quired of any person selling newspapers, maga- 
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zines, and periodicals, whose sales are not made 
from a fixed location and which sales do not exceed 
the annual sum of $2,000.” 

Section 2 (f) of Title VI of the Act reads as follows: 

“(f) The Commissioners may, after hearing, 
revoke any license issued hereunder for failure of 
the licensee to file a return or corrected return 
within the time required by this title as originally 
enacted or amended or to pay any installment of 
tax when due thereunder.” 

Section 12 of Title VI of the Act reads as follows: 

“Sec. 12. Any person engaging in or carrying 
on business without having a license so to do, or 
failing or refusing to file a sworn report as re¬ 
quired herein, or to comply with any rule or regu¬ 
lation of the Commissioners for the administration 
and enforcement of the provisions of this title 
shall, upon conviction thereof, be fined not more 
than $300 for each and every failure, refusal, or 
violation and each and every day that such failure, 
refusal, or violation continues shall constitute a 
separate and distinct offense. All prosecutions 
under this title shall be brought in the police court 
of the District on information by the corporation 
counsel or his assistant in the name of the 
District.” 

The Government of the District of Columbia, Office 
of the Assessor, under date of January 14, 1938, ad¬ 
dressed a letter to the petitioner, which, in substance, 
stated that the taxpayer had “failed to obtain a license 
or file a return for your place of business located in 
Arlington, Virginia”, and that the transactions of the 
company amounted to a commercial activity, and that 
“such business is subject to the provisions of this 
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Title”, meaning Title VI—tax on privilege of doing 
business—District of Columbia Revenue Act of 1937. 
In the next to the last paragraph of said letter appears 
the following command: 

“Your amended return must be filed within 20 
days from the date of this letter. Failure to com¬ 
ply with this request will subject you to penalty 
mandatory by law.” (Exhibit “A” of petition). 

What was meant by “subject you (the taxpayer) to 
penalty mandatory by law ? Simply this: The Admin- 
! istrator of the Business Privilege Tax for the District 
of Columbia having ruled that Petitioner was engaged 
1 in business in the District of Columbia, it was subject 
to the business privilege tax provided in said Revenue 
Act, and if it did not take out a license, file an Amended 
Return, and pay the tax, it would be subject to the 
mandatory penalties of the law, such as 

1. Any person engaging in business in the Dis¬ 
trict without a license required by Title VI of the 
Act, [Section 2 (a)] or carrying on a business 
“without having a license so to do, or failing or 
refusing to file a sworn report as required herein, 
or to comply with any rule or regulation of the 
Commissioners for the administration and en¬ 
forcement of the provisions of this title”, shall 
upon conviction thereof be fined not more than $300 
for each and every failure, refusal, or violation of 
said Act. (Sec. 12 of Title VI), or the Commis¬ 
sioners may, after hearing, revoke any license 
issued hereunder for failure to file a return or 
corrected return within the time required or to 
pay any installment of tax when due thereunder. 
[Section 2 (f) ]. 

2. Any person failing to file a return within the 
time required by Title VI shall be subject to a 
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penalty of 10 per centum for the first month’s 
delay plus 5 per centum of such tax for each month 
of delay or fraction thereof. (Sec. 9 of Title VI). 

3. The taxes levied under the Act and penalties 
may be assessed and collected by distraint or by 
proceeding in Court as provided in Section 8 of 
Title I of the Act. (Section 11 of Title VI). 

In view of the compulsory power of the Commis¬ 
sioners under the law as above set forth, the taxpayer 
under constructive duress was compelled to take out 
a license and file an amended return as demanded by 
the Commissioners in their letter to the taxpayer dated 
January 14, 1938. (See Exhibit “A” of taxpayer’s 
petition filed with the Board.) 

After receipt of notice of assessment, Petitioner, 
still under constructive duress, under written protest, 
paid the taxes demanded by the District. (R. 11). 

That the payment of said taxes under the facts 
herein set forth constituted an involuntary payment, 
and would entitle Petitioner to the right to sue at law 
for the recovery of such tax, seems clear from the 
following: 

61 Corpus Juris, at page 988, says: 


“To render a payment compulsory such pressure 
must be brought as to interfere with the free en¬ 
joyment of his rights of person or property, and 
the compulsion must furnish the motive for pay¬ 
ment”. (Cases cited). 

Petitioner was advised by letter from the District, 
(R. 5) that failure to take out a license and file a return 
would subject it to “penalty mandatory by law”, and 
Petitioner had every right to expect that this meant 
seizure of its trucks in the District of Columbia, arrest 
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of its truck drivers, and solicitors in the District, and 
stoppage of its business to the serious detriment and 
irreparable loss of business. A threat to cancel license 
to do business in the District, as implied in said letter 
of January 14, 1938, from the District to Petitioner, 
certainly amounted to duress, making the tax payments 
involuntary, and giving Petitioner the right to sue 
to recover such loss. 

Taxes illegally assessed and paid may always be 
recovered back if the collector understands from the 
payer that the taxes are regarded as illegal, and that 
suit will be instituted to compel the refunding of them. 
Herald v. Kahn, 159 F. 608, 86 C.C.A. 598, modified 
163 Fed. 947, 99 C.C.A. 307, holding that, when taxes 
are paid under protest that they are being illegally 
exacted, a sufficient foundation for a suit to recover the 
taxes is established. If payment is made under implied 
duress as well as under protest, the right of recovery 
is unquestionable. 

In International Paper Co. v. Burrell, 260 Fed. 664, 
the Court in part held that a tax imposed by statute 
containing drastic penalties for nonpayment, and paid 
under protest, is paid under implied duress. Such is 
this case. 

One of the most important cases on the questions 
herein involved, payment under duress, and the right 
to sue to recover such taxes, was decided by the Su¬ 
preme Court of the United States in Atchison, Topeka 
& Santa Fe By. Co. v. Timothy O’Connor, 223 U. S. 
280, 285, wherein the Court said: 

“It is reasonable that a man who denies the 
legality of a tax should have a clear and certain 
remedy. The rule being established that, apart 
from special circumstances, he cannot interfere by 
injunction with the state’s collection of its reve- 
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nues, an action at law to recover back what he 
has paid is the alternative left. Of course, we are 
speaking of those cases where the state is not put 
to an action if the citizen refuses to pay. In these 
latter he can interpose his objections by way of 
defense, but when, as is common, the state has a 
more summary remedy, such as *distress, and 
the party indicates by protest that he is yielding 
to what he cannot prevent, courts sometimes, per¬ 
haps, have been a little too slow to recognize the 
implied duress under which payment is made. But 
even if the state is driven to an action, if at the 
same time, the citizen is put at a serious disad¬ 
vantage in the assertion of his legal, in this case 
of his constitutional rights, by defense in the 
suit, justice may require that he should be at lib¬ 
erty to avoid those disadvantages by paying 
promptly and bringing suit on his side. He is 
entitled to assert his supposed right on reasonably 
equal terms. See Ex parte. Young, 209 U. S. 123, 
146, 52 L. ed. 714, 723, 13 L.R.A. (N.S.) 932, 28 
Sup. Ct. Rep. 441,14 A. & E. Ann. Cas. 764. If he 
should seek an injunction on the principle of that 
case and of Western U. Teleg. Co. v. Andrews, 216 
U. S. 165, 54 L. Ed. 430, 30 Sup. Ct. Rep. 286, he 
would run the same risk as if he waited to be sued. 

In this case the law, besides giving an action 
of debt to the state, provides that every corpora¬ 
tion that fails to pay the tax shall forfeit its right 
to do business within the state until the tax is 
paid, and also shall pay a penalty of 10 per cent 
for every six months or fractional part of six 
months of default after May 1 of each year. It 
may be that the forfeiture of the right to do busi¬ 
ness would not be authoritatively established ex¬ 
cept by a quo warranto provided for in a following 
section, but before or without the proceeding, the 
effect of the forfeiture clause upon the plantiff’s 
subsequent contracts and business might be serious 
(see Ludwig v. Western TJ. Teleg. Co., 216 IT. S. 
146, 54 L. ed. 423, 30 Sup. Ct. Rep. 280), and in 
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any event the penalty would go on accruing dur¬ 
ing all the time that might be spent before the 
validity of the defense could be adjudged. As ap¬ 
pears from the decision below, the plantiff could 
have had no certainty of ultimate success, and 
we are of the opinion that it was not called upon 
to take the risk of having its contracts disputed 
and its business injured, and of finding the tax 
more or less nearly doubled in case it finally had 
to pay. In other words, we are of the opinion 
that the payment was * made under duress. See 
Gaar, S. & Co. v. Shannon, decided this day. (223 
U. S. 468, post, 510, 32 Sup. Ot. Rep. 236).” 

The taxpayer has brought itself within, and sub¬ 
stantially complied with, the terms of the statute, and 
the statute, Section 6 of Title IX of the Act, should be 
liberally construed to reach and decide the merits of 
the issues raised in taxpayer’s petition. To do other¬ 
wise would be to defeat what Congress intended, to-wit, 
permit taxpayers such as this petitioner, to present 
its case before the Board and have proper redress in 
the event it should ultimately be determined that the 
taxes bv this Petitioner were illegallv assessed and 
collected. 


CONCLUSION 

It is therefore prayed that the decision of the Board 
be reversed and set aside, and the case remanded to the 
Board for hearing and action on the merits of the peti¬ 
tion filed with said Board for cancellation and refund 
of said taxes. 

Respectfully submitted, 

Louis A. Spiess, 

Attorney for Petitioner, 
1317 F Street, N. W., 
Washington, D. C. 
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2 Endorsed: Received and Filed Aug 6,1938 Board 

of Tax Appeals for the District of Columbia 

A. A. Served 8/6/38 

Board of Tax Appeals for the District of Columbia 

No. 17 

Wsahingtox Petroleum Products, Inc., Petitioner , 

v. 

District of Columbia, Respondent 
Petition 

The above-named Corporation petitions for a cancella¬ 
tion and refund of taxes against it, and, alleges as follows: 

1. That it is a corporation organized and existing under 
the laws of the State of Delaware, and having its principal 

i office and place of business at Arlington, in the State of Vir¬ 
ginia. 

2. That the tax in controversy is a gross receipts tax 
purported to be levied pursuant to the provisions of Title 
VI of the Act of Congress, approved August 7, 1937, en¬ 
titled “An Act to provide additional revenue for the Dis¬ 
trict of Columbia, and for other purposes”, for the year 
ended December 31,1936, in the amount of Three Thousand, 
Three Hundred and Fifty Dollars and Sixty-five cents 
($3,350.65). 

3. That under date of October 15, 1937, the Petitioner 
filed in the office of the Assessor of the District of Columbia, 
a return of its gross receipts for the calendar year 1936, in 
the amount of $81,284.06. 

4. That, thereafter, the Petitioner received a letter from 
the office of the Assessor of the District of Columbia, dated 
January 14,193S, which informed the Petitioner that in its 
original return so filed on October 15, 1937, it omitted or 
excluded its sales in interstate commerce. That a copy of 
said letter is hereto attached marked Exhibit “A”. 

5. That, thereafter, and on or about February 5, 1938, in 
order to avoid the penalties imposed by said Revenue Act, 
the Petitioner filed with the Assessor of the District of 
Columbia, an Amended Return showing its gross receipts 
from sales for said period in the sum of $877,585.57: that a 
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copy of said Amended Return is hereto annexed marked 
Exhibit “B” 

3 6. That, thereafter, a Notice of Assessment on said 

Amended Return was sent by said Assessor to the 
Petitioner, a copy of which is hereto annexed marked Ex¬ 
hibit “C”,and it appears thereby that there has been asses¬ 
sed against Petitioner on its total gross receipts, said sum 
of $3,350.65, which was paid as follows: 

$1,675.32 by check dated February 14, 1938, and 

$1,675.32 by check dated March 28,1938. 

7. That at the time of said two payments of the amounts 
so assessed to the Collector of Taxes, to-wit, $3,350.65, the 
Petitioner transmitted with the remittances of said 
amounts, protests in writing dated Feb. 16, and March 28, 
1938, respectively, copies of which protests are hereto at¬ 
tached marked Exhibit “D”. 

8. The assessment of the tax set forth in the Notice of As¬ 
sessment is based upon the following errors: 

(a) Although said Act was duly passed by Congress and 
approved by the President, it is unconstitutional and void 
because it is an attempted regulation of, and burden upon, 
interstate commerce, prohibited by Article I, Section 8, of 
the Constitution of the United States; 

(b) Said tax is discriminatory, and not levied in equal 
proportion on all persons, firms, or corporations doing busi¬ 
ness in the District of Columbia; 

(c) The tax reaches or attempts to reach indiscrimi¬ 
nately, and without apportionment, the gross receipts for 
both interstate commerce and interstate activities, and it 
must therefore fail in its entirety. 

9. In addition to the assertion, as hereinabove set forth, 
that said Revenue Act is unconstitutional and void, the 
facts upon which this Petitioner relies as the basis of this 
proceeding are that the Petitioner is engaged in the sale of 
goods, wares and merchandise in interstate commerce 
among the several States and the District of Columbia, and 
that a part of said tax was assessed against this Petitioner 
upon the gross receipts of the sale of goods, wares and 
merchandise sold by this Petitioner in such interstate com¬ 
merce, and Petitioner will show on a hearing of this Peti¬ 
tion, that it was so engaged in interstate commerce during 
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the year ended December 31, 1936, and that a large part of 
the gross receipts reported in said Amended Return was de¬ 
rived from the sales in such interstate commerce. 

4 WHEREFORE, the Petitioner prays that this 

Honorable Board may hear the proceedings and 
thereupon cancel said tax and direct a refund of the whole 
amount, to-wit, $3,350.65, with interest thereon, to the Peti¬ 
tioner. 

Dated August 4th, 1938. 

LOUIS A. SPIESS, 

Counsel for Petitioner , 

1317 F. Street, N. W., 
Washington, D. C. 

District of Columbia) ss 

J. H. Pence, being first duly sworn on his oath, says that 
he is the Manager of the above-named Petitioner, Washing¬ 
ton Petroleum Products, Inc., and that he is duly author¬ 
ized bv the Petitioner to verifv the foregoing Petition on be- 
half of the Petitioner; that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein, 
and that said statements are true, except as to those stated 
on information and belief, and those he believes to be true. 
That the reason this verification is not made bv the Peti- 
tioner is that Petitioner is a corporation and that affiant is 
such Manager, and is acquainted with the facts set forth in 
the Petition. 

(Sgd) J. H. PENCE, 

Subscribed and sworn to before me this 4th day of 
August, 1938. 

(Sgd) WARREN F. JOHNSON 
(Seal) Notary Public in and for 

the District of Colum¬ 
bia. 

My Commission expires Sept 15,1938 
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5 Exhibit “A” 

Copy 

Government of tlie District of Columbia 
Office of the Assessor 

January 14,1938 

Washington Petroleum Products, Inc., 

Arlington, Virginia. 

Attn. Mr. C. J. Evans, President. 

Re: Title VI—tax on privilege 
of doing business—District 
of Columbia Revenue Act 
of 1937. 

Gentlemen: 

Reference is made to your return on gross receipts which 
was filed in this office covering the gross receipts from your 
places of business located at 2d and Constitution Avenue, 
N. W., Wisconsin Avenue and K Street, N. W., and 1st and 
K Streets, N. W., Washington, D. C. 

It has been brought to our attention that you operate a 
wholesale business in Arlington, Virginia, and from which 
we have received no return on gross receipts. 

“Business”, as defined in paragraph (d), Section 1, Title 
VI, includes the carrying on or exercising for gain or eco¬ 
nomic benefit, any trade, business, vocation, profession, or 
commercial activity in the District of Columbia. It is, of 
course, not necessary to maintain an office in the District of 
Columbia in order to engage in a commercial activity here. 
Any person who solicits and obtains business in the District 
through an employe, agent or other representative, or who 
delivers goods within the District, either in his own deliv¬ 
ery equipment or in any manner whereby he retains title 
to the goods until such delivery (such as C.O.D. transac¬ 
tions), is engaged in a commercial activity and must report 
the gross receipts derived from such business and pay a tax 
computed thereon. And a license must be obtained if he 
desires to continue such business. 

Conversely, if sale from your place of business in Arling¬ 
ton, Virginia, to the local merchant or consumer was solic- 
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ited in the District of Columbia, or delivery of goods was 
made in your own delivery equipment, you are considered 
as doing business in the District of Columbia and must re¬ 
port the gross receipts derived from such business and ob¬ 
tain a license to do such business. 

Our records indicate that you have failed to obtain a li¬ 
cense or file a return for your place of business located in 
Arlington, Virginia, and from a conversation with your 
attorney, Mr. L. A. Spiess, 1317 F Street, X. AY., Washing¬ 
ton, D. C., we understand that you deliver gasoline and oil 
into the District of Columbia in your own delivery equip¬ 
ment, and consequently such transactions amount to a com¬ 
mercial activity and such business is subject to the provi¬ 
sions of this Title. 

For your information, the only deduction against gross 
receipts for taxes paid on gasoline is the 2^ per gallon Dis¬ 
trict of Columbia tax, and no other deductions are allowed 
for taxes paid on gasoline and oil. You are therefore re¬ 
quested to furnish us with an amended return covering your 
entire business in the District of Columbia, in ac- 
6 cordance with the foregoing information, and also a 
statement as to whether or not you have made any 
deductions from your gross receipts for taxes paid on gaso¬ 
line and oil. 

Your amended return must be filed within 20 davs from 
the date of this letter. Failure to comply with this request 
will subject you to penalty mandatory by law. 

We are enclosing a form to be used in filing an amended 
return and also a blank to be used in applying for license 
which is necessary for your place of business at Arlington, 
Virginia, to engage in business in the District of Columbia. 

Very trulv vours, 

A. F. BROOKE, 

Administrator, 

Business Privileae Tax 

F:H 

enclosures (2) 
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7 Exhibit “B” 

1938 

Government of the District of Columbia 
Office of the Assessor 

Amended Return on Gross Receipts 

Name Washington Petroleum Products, Inc. 

Address 2nd & Constitution Avc—Wise. Ave & K St.— 
1st & K St. N. W. & 403 Columbia Pike, Arlington, Virginia 

Year ended December 31, 1936 
or for the period from.193 , to.193 . 

Kind of business Retail Service Stations and Wholesaler 
of Petroleum Products 

Date business commenced, if business was started after 
January 1, 1936 . 


Gross Receipts 


Gross sales from merchandise, less sales re¬ 
turned . $879,585.57 

Receipts from services, interest, dividends and 

other sources. $. 

Gross receipts . $879,585.57 

Less exemption . $ 2,000.00 

Taxable gross receipts . $877,585.57 

Tax at 2/5 of 1% . $ 3,510.34 

Less tangible personal property tax paid 

for 1938 .I. $ 159.69 

Amount of tax to be paid. $ 3,350.65 

If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 


First-half due.Second-half due. 

Affidavit 

District of Columbia, ss: 

T (or we) solemnly swear that I (or we) have examined 
the foregoing and that it is a full, true, and correct state- 
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ment of all taxable gross receipts, according to my best 
knowledge and belief. 

Name WASHINGTON PETROLEUM 
PRODUCTS, INC. 

Per J. H. PENCE 
Secretary 

1 Address 2nd & Const. Ave. N. W. 

1 Wise. Ave. & K St. N. W. 

1st & K Sts. N. W. 

403 Columbia Pike, Arlington, 
Va. 

' Subscribed and sworn to before me this.day of 

.193 . 


Notary Public 

This blank to be filed in Room 16, District Building. 

Your books and records must be kept open for inspection at 
all business hours of the day 






credit t»o* 6uiincm pbiviuo* tames 


EXHIBIT "C" 



MR-31-38 1 7 7 ChV—M L675.32 

PAID Collector . t>. C 


S 
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9 Exhibit “D” 

March 28,1938 

Government of the District of Columbia, 

Office of Collector of Taxes, 

Municipal Building, 

Washington, D. C. 

Gentlemen: 

I am enclosing herewith check of Washington Petroleum 
Products, Inc., dated March 28,1938, in the sum of $1,675.32 
to cover the second half of the “Business Privilege Tax, 
1938” submitted by you to this company. 

This payment of said tax is made to you under protest 
for the reason that this company is not doing business di¬ 
rectly or indirectly in the District of Columbia and for the 
further reason that the Business Privilege Tax of the Dis¬ 
trict of Columbia was passed by Congress and enforced by 
you in violation of the Constitution of the United States 
and laws appertaining thereto. 

Yours very truly, 

WASHINGTON PETROLEUM 
PRODUCTS, INC. 

J. H. PENCE 
Secretary 

Enclosure 
c. c. Mr. Spiess 

February 16, 1938 

Government of the District of Columbia, 

Office of Collector of Taxes, 

Municipal Building, 

Washington, D. C. 

Gentlemen: 

I am enclosing herewith check of Washington Petroleum 
Products, Inc., dated February 14. 1938, in the sum of $1,- 
675.32 to cover the first half of the “Business Privilege 
Tax, 1938” submitted by you to this company. 

This payment of said tax is made to you under protest 
for the reason that this company is not doing business di- 
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rectlv or indirectly in the District of Columbia and for the 
•> * 

further reason that the Business Privilege Tax of the Dis¬ 
trict of Columbia was passed by Congress and enforced by 
you in violation of the Constitution of the United States 
and laws appertaining thereto. 

Yours very truly, 

WASHINGTON PETROLEUM 
! PRODUCTS, INC., 

J. H. PENCE, 

Secretary 

Enclosure 
C. C. Mr. Spiess 

10 Endorsed: Received and Filed Oct 5 1938 Board 
of Tax Appeals for the District of Columbia 

Opinion No. 27 

Board of Tax Appeals for the District of Columbia 

Docket No. 17 

Washington Petroleum Products, Incorporated, 

Petitioner 


v. 

District of Columbia, Respondent 
Findings of Fact and Opinion 

The Assessor of the District of Columbia assessed the 
petitioner, and the petitioner paid the sum of $3,350.65 as 
a business privilege tax for the fiscal year ending June 30, 
1938, under Title VI of the District of Columbia Revenue 
Act of 1937. The petitioner seeks refund of tax. It is 
1 alleged by the petitioner the tax was assessed in error, in 
that (a) the District of Columbia Revenue Act of 1937 is 
unconstitutional because it attempts to regulate and burden 
interstate commerce, (b) the tax is discriminatory and not 
levied in equal proportion on all persons, firms, and corpo¬ 
rations doing business in the District of Columbia, (e) the 
tax is not apportioned, and (d) the Federal tax on gasoline 
was included in the gross receipts on which the tax was 
1 computed. It is further alleged by the petitioner that part 
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of the tax assessed against it was computed on gross re¬ 
ceipts from sales in interstate commerce; 

Findings of Fact 

The petitioner is a corporation with its principal office 
and place of business at Arlington, Virginia. It is engaged 
in the business of a wholesale distributor of gasoline and 
petroleum products, which it conducts from its place of 
business in Arlington, Virginia. In addition to its whole¬ 
sale business the petitioner conducts three retail service 
stations within the District of Columbia. 

11 During the calendar year of 1936 the petitioner 
derived gross receipts from sales in its wholesale 
business to customers in the District of Columbia, and from 
its retail service stations in the District of Columbia in the 
aggregate amount of $S79,5S5.57. 

In its wholesale business conducted from Arlington, Vir¬ 
ginia, before anv sales are made to a customer in the DIs- 
trict of Columbia, the customer’s patronage is solicited or 
the customer makes application to purchase merchandise 
from petitioner. In both instances the transaction is ap¬ 
proved by the directors of the petitioner. Thereafter mer¬ 
chandise is sold to the local customer as he orders it from 
time to time and is brought from Arlington, Virginia, to 
customers in the District of Columbia in the delivery equip¬ 
ment of the petitioner. 

Opinion 

This proceeding is brought under the terms of Section 6 
of Title IX of the District of Columbia Revenue Act of 
1937, as amended, and has for its purpose the refund of 
$3,350.65, alleged in the petition to have been paid under 
protest in writing, in equal semi-annual installments on 
February 14, 1938, and March 28, 1938. 

At the conclusion of the hearing herein, the respondent 
interposed a motion to dismiss the proceeding on the 
ground that there is no proof that the tax was paid invol- 
untarilv, and under such circumstances which according to 
law would entitle the petitioner to the right to sue at law 
for the recovery of the tax, and that, therefore, this Board 
has no jurisdiction to entertain this appeal. 

No evidence was offered by the petitioner as to payment 
of any kind. The burden of proving facts sufficient to give 
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the Board jurisdiction is on the petitioner. Rule 26 of 
Rules of Procedure before this Board, Hamel on Practice 
and Evidence before the U. S. Board of Tax Appeals, 

12 Sec. 117, p. 137, and cases there cited. 

Even if, however, the Board assumes as true the 
allegations in the petition concerning payment, and the ex¬ 
hibits supporting such allegations, nevertheless the Board 
is of the opinion that the payment of the tax was voluntary, 
and that it has no jurisdiction in this proceeding. That 
question is controlled by the opinion of the Board in Harry 
Panits et al. vs. District of Columbia. D. C. B. T. A., Docket 
No. 22. 

i It therefore follows that this proceeding must be dis¬ 
missed. For that reason the Board has not considered the 
other questions raised by the petition and the amendment 
thereto. 

Decision will be entered for the respondent. 

JO. V. MORGAN 
Member Sole 

Oct. 5,1938 

13 Endorsed: Received and Filed Oct 5 1938 Board 
of Tax Appeals for the District of Columbia 

Board of Tax Appeals for the District of Columbia 

Docket No. 17 

Washington Petroleum Products, Inc., Petitioner 

v. 

District of Columbia, Respondent 
Decision 

This proceeding came on to be heard upon the motion of 
the respondent to dismiss this petition, and upon consider¬ 
ation thereof, it is by the Board this fifth day of October, 
1938 

ADJUDGED AND DETERMINED that this proceeding 
be and the same is herebv dismissed. 

JO. V. MORGAN 
Member Sole 
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14 Endorsed: Received and Filed Nov 3 1938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket No. 17 

Washington Petroleum Products, Inc., Petitioner 


v. 

District of Columbia, Respondent 

Petition of Taxpayer for Review by the United States 
Court of Appeals for the District of Columbia of a 
Decision by the Board of Tax Appeals for the District 
of Columbia 

Taxpayer, the Petitioner in this cause, by Louis A. 
Spiesfe, Counsel, hereby files its petition for a review by the 
United States Court of Appeals for the District of Colum¬ 
bia, of the decision of the Board of Tax Appeals for the 
District of Columbia, rendered October 5, 1938, determin¬ 
ing- that said Board of Tax Appeals did not have jurisdic¬ 
tion in the matter of Petitioner’s claim for refund of a busi¬ 
ness privilege tax levied by respondent pursuant to the pro¬ 
visions of Title VI of an Act of Congress, approved August 
7, 1937, entitled “An Act to provide additional revenue for 
the District of Columbia, and for other purposes”, for the 
vear ended December 31, 1936. 

V 7 

The Petitioner is a corporation organized under the laws 
of the State of Delaware, with its principal place of busi¬ 
ness at Arlington, State of Virginia. 

II 

Nature of the Controversy 

(a) Whether the payment of a business privilege tax to 
the District of Columbia, under written protest, was an in¬ 
voluntary payment of said tax, and having been paid under 
such circumstances, would, according to law, entitle the tax¬ 
payer to the right to sue at law for the recovery of such 
tax? 

(b) Whether the assessment and collection of said tax is 
an unconstitutional and void attempted regulation of, and 
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burden upon, interstate commerce, prohibited by Article I, 
Section S, of the Constitution of the United States; 

(c) Whether the Assessor of the District of Columbia, 
acting under the direction and authority of the Commis¬ 
sioners of the District of Columbia, unlawfully in- 
15 eluded as part of taxpayer's gross receipts for the 
year 1936, the Federal tax collected by Petitioner on 
gasoline sold by it to purchasers in the District of Colum¬ 
bia? 

(e) The Petitioner is a Delaware corporation, and is 
now, and for many years, has operated a large petroleum 
bulk plant located in Arlington, State of Virginia. During 
the calendar year 1936, and since, the Petitioner made sales 
of its petroleum products to a number of buyers located in 
the District of Columbia, orders for said products being 
received by Petitioner at its plant in Arlington, Virginia, 
by telephone calls from buyers in the District of Columbia. 
With a few exceptions, payment for said purchases were 
received by Petitioner at its plant in Arlington, Virginia, 
in checks mailed to it by said buyers, located in the District 
of Columbia. 

(e) Petitioner operates three service stations in the Dis¬ 
trict of Columbia, and filed its tax return showing gross re¬ 
ceipts of said stations for the calendar year 1936. There¬ 
after, by letter dated January 14, 1938, the District Com¬ 
missioners, acting through A. F. Brooke, Administrator, 
Business Privilege Tax, demanded that Petitioner file an 
amended tax return within twentv davs from the date of 
said letter, including therein the gross amount received by 
Petitioner on all of its wholesale business done with buvers 
in the District, and informed Petitioner in said letter that 
“Failure to comply with this request will subject you (peti¬ 
tioner) to penalty mandatory by law.” That Petitioner 
filed its amended tax return within the twenty days’ period. 
The Assessor of the District held that the Petitioner was 
subject to taxation on all gross receipts from sales made by 
Petitioner to buyers in the District, and assessed a tax of 
$3,350.65 against the Petitioner thereon, and notified the 
Petitioner of such assessment February, 1938. The peti¬ 
tioner paid said tax to the Collector of Taxes of the District 
of Columbia under protest in writing, one-half of said tax 
being paid on February 17, 1938, and one-half of said tax 
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being paid on March 31, 193S, and appealed from said as¬ 
sessment to the Board of Tax Appeals. 

16 III 

The Petitioner being aggrieved by the findings of fact 
and conclusion of law contained in said findings and opinion 
of the Board of Tax Appeals, and by its decision entered in 
pursuance thereto, desires to obtain a review thereof by the 
United States Court of Appeals for the District of Colum¬ 
bia. 

IV 

Assignments of Error 

The Petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: 

(1) The holding that the payment of said tax was volun¬ 
tary and that the Board therefore had no jurisdiction to 
consider the issues raised in the petition for refund of said 
taxes. 

V 

Designation of Record 

The Clerk of the Board of Tax Appeals is requested to 
prepare, certify and transmit to the Clerk of the United 
States Court of Appeals for the District of Columbia, with 
reference to this petition, a transcript of the record in the 
above-entitled cause, prepared and transmitted as required 
by law and by the rules of said Court, and to include in 
said transcript of record the following documents or certi¬ 
fied copies thereof, to-wit: 

(1) The docket entries of all proceedings before the 
Board of Tax Appeals; 

(2) Pleadings before the Board; 

(3) Findings of fact and opinion of the Board of Tax 
Appeals; 

(4) The decision of the Board of Tax Appeals; 

(5) The Petition for Review, filed by the petitioner in 
the above case; 

(6) Notice of filing Petition for Review; 

(7) Statement of Evidence. 

(Sgd.) LOUIS A. SPIESS 

Counsel for Petitioner 
1317 F Street, N. W., 
Washington, D. C. 
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17 District of Columbia, ss 

Louis A. Spiess, being duly sworn, says that he is Coun¬ 
sel of record in the above cause; that, as such Counsel, he 
is authorized to verify the foregoing petition for review; 
that he, has read the said petition and is familiar with the 
statements contained therein; and that the statements made 
are true to the best of his knowledge, information and be¬ 
lief. 

(Sgd.) LOUIS A. SPIESS 

Subscribed and sworn to before me this 3rd dav of No- 
vember, 1938. 


(Seal) 


(Sgd.) WARREN F. JOHNSON 

Notary Public, in and for 
the District of Columbia 


Mv Commission expires Aug 15, 1943. 

18 Before the Board of Tax Appeals for the 

District of Columbia 

Docket No. 17 

Washington Petroleum Products, Inc., Petitioner 


v. 

District of Columbia, Respondent 

Notice of Filing Petition for Review 

TO: Elwood H. Seal, Esquire, 

Corporation Counsel of the District of Columbia, 
District Building, 

Washington, D. C. 

Counsel for the Respondent 

Please take notice that the petitioner on November 3, 
1938, filed with the Clerk of Board of Tax Appeals for the 
District of Columbia, a petition for review by the United 
States Court of Appeals for the District of Columbia of 
the decision of the Board heretofore rendered in the above 
case. A copv of the petition for review, which includes the 
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assignments of error and the designation of record, as filed, 
is hereto attached and served upon you. 

Dated this 3rd day of November, 1938. 

LOUIS A. SPIESS, 

Counsel for Petitioner , 

1317 F Street, N. W., 
Washington, D. C. 

Service of the foregoing notice, together with a copy of 
the petition for review is hereby acknowledged this 3rd day 
of November, 1938. 

ELWOOD H. SEAL (G. S.) 
Corporation Counsel of the 
District of Columbia, 
Counsel for the Respondent 

19 Endorsed: Received and Filed Dec 1 1938 Board 
of Tax Appeals for the District of Columbia 

Before the Board of Tax Appeals for the 
District of Columbia 

Docket No. 17 

Washington Petroleum Products, Inc., Petitioner 

vs. 

District of Columbia, Respondent 
Statement of Evidence 

Following is a statement of evidence submitted to the 
Board of Tax Appeals for the District of Columbia in the 
above cause, so far as necessary to the assignment of error 
as filed: 

“J. H. Pence, being first duly sworn on behalf of the Peti¬ 
tioner herein, deposes and says: 

Direct Examination 

By Mr. Spiess: 

Q. Mr. Pence what is you position? A. I am general man¬ 
ager for the Washington Products, Incorporated. 

Q. How long have you occupied that position? A. About 
ten years. 
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Q. Will you state for the record just how the business of 
the Washington Products Company is transacted with its 
vendees in the District of Columbia ? A. Well, our original 
contracts or contacts with our trade is made by salesmen 
operating out of our plant in Virginia. The salesmen make 
the original contact. And once that is done the customer, 
whether it is retailer or consumer, looks to us for this sup¬ 
ply of petroleum products. As Mr. Spiess said, about 98 
per cent of our deliveries are made—most of the orders are 
made by telephone. 

Q. In Virginia? A. Yes.” 

* ■* # 

“Examination 
By the Board: 

Q. What processing, if any, do you do in Virginia? A. 
None. 

Q. You purchase your material or merchandise from 
some company? A. We purchase nothing but finished 
material. 

20 Q. When it leaves your plant in Virginia the mer¬ 
chandise belongs to you, does it ? A. Yes. 

Q. And it belongs to you until it reaches the customer ? 

Mr. Spiess: I think that calls for a conclusion. 

By the Board: I will overrule your objection to my 
question. 

A. I don’t know whether or not it belongs to us. The 
moment it leaves the plant, whether or not it becomes the 
property of the customer, I don’t know. I don’t know 
whether it is ours until it reaches the point of destination 
or not. 

Q. Suppose an accident would happen to the material be¬ 
fore it reaches the customer, would you bill the customer 
just the same? A. I would have to get advice from counsel 
on that. 

Q. Have you ever had a case of that kind? A. No, we 
haven’t. 

Q. Do you carry any insurance? A. We have various 
types of insurance. 

Q. Do you carry insurance on your merchandise in tran¬ 
sit? A. We have an insurance policy on merchandise but 
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whether or not there is a clause in that policy covering mer¬ 
chandise in transit, I don’t know. 

Mr. Spiess: I can get that for you and let you know. 

Q. The equipment in which the material is delivered is 
your equipment, isn’t it? A. In some cases it belongs to us 
and in some eases it is moved by an outright loan agree¬ 
ment. 

Q. I am talking about the trucks ? A. They belong to us, 
yes. 

Q. You do not maintain any reservoir or storage here in 
the District ? A. No. 

Q. Do you own any property in the District of Columbia? 
A. None. 

Q. Or any equipment of any kind? A. We own some 
equipment in the District of Columbia. 

Q. Do you own any real estate? A. No, sir. 

Q. Do you have any service stations in the District? A. 
Yes, three operated by us under leases.” 

21 The following exhibits hereto attached were offered 
and received in evidence: 

22 Exhibit “A” 

Copy 

Government of the District of Columbia 
Office of the Assessor 

January 14, 1938 

Washington Petroleum Products, Inc., 

Arlington, Virginia. 

Attn. Mr. C. J. Evans, President. 
Re: Title VI—tax on privilege of 
doing business—District of Co¬ 
lumbia Revenue Act of 1937. 

Gentlemen: 

Reference is made to your return on gross receipts which 
was filed in this office covering the gross receipts from your 
places of business located at 2d and Constitution Avenue, 
N. W., Wisconsin Avenue and K Street, N. W., and 1st and 
K Streets, N. W., Washington, D. C. 
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1 It has been brought to our attention that you operate a 
wholesale business in Arlington, Virginia, and from which 
we have received no return on gross receipts. 

“Business”, as defined in paragraph (d), Section 1, 
Title VI, includes the carrying on or exercising for gain or 
economic benefit, any trade, business, vocation, profession, 
or commercial activity in the District of Columbia. It is, 
of course, not necessary to maintain an office in the District 
of Columbia in order to engage in a commercial activity 
here. Any person who solicits and obtains business in the 
District through an employe, agent or other representative, 
or who delivers goods within the District, either in his own 
delivery equipment or in any manner whereby he retains 
title to the goods until such delivery (such as C. 0. D. trans¬ 
actions), is engaged in a commercial activity and must re¬ 
port the gross receipts derived from such business and pay 
a tax computed thereon. And a license must be obtained 
if he desires to continue such business. 

Conversely, if sale from your place of business in Arling¬ 
ton, Virginia, to the local merchant or consumer was soli¬ 
cited in the District of Columbia, or delivery of goods was 
made in your own delivery equipment, you are considered 
'as doing business in the District of Columbia and must re- 
'port the gross receipts derived from such business and ob¬ 
tain a license to do such business. 

Our records indicate that you have failed to obtain a 
license or file a return for your place of business located in 
Arlington, Virginia, and from a conversation with your at¬ 
torney, Mr. L. A. Spicss, 1317 F Street, X. W., Washing¬ 
ton, D. C., we understand that you deliver gasoline and oil 
'into the District of Columbia in your own delivery equip¬ 
ment, and consequently such transactions amount to a com¬ 
mercial activity and such business is subject to the provi¬ 
sions of this Title. 

For your information, the only deduction against gross 
receipts for taxes paid on gasoline is the 2^ per gallon Dis¬ 
trict of Columbia tax, and no other deductions are allowed 
for taxes paid on gasoline and oil. You are therefore re¬ 
quested to furnish us with an amended return cover- 

23 ing your entire business in the District of Columbia, 
in accordance with the foregoing information, and 

also a statement as to whether or not you have made any 
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deductions from your gross receipts for taxes paid on gas¬ 
oline and oil. 

Your amended return must be filed within 20 days from 
the date of this letter. Failure to comply with this request 
will subject you to penalty mandatory by law. 

We are enclosing a form to be used in filing an amended 
return and also a blank to be used in applying for license 
which is necessary for your place of business at Arlington, 
Virginia, to engage in business in the District of Columbia. 

Very truly yours, 

A. F. BROOKE, 

Administrator Business Priv¬ 
ilege Tax 

F:H 

enclosures (2) 

24 Exhibit “B” 

1938 


Government of the District of Columbia 
Office of the Assessor 


Petitioner’s Exhibit “B” 


Amended Return on Gross Receipts 

Name Washington Petroleum Products, Inc. 

Address 2nd & Constitution Ave—Wise. Ave & K St.— 
Ist&K St. N. W. & 403 Columbia Pike, Arlington, Virginia 

Year ended December 31,1936 or for the period from_ 

193 , to .193 . 

Kind of Business Retail Service Stations and Whole¬ 
saler of Petroleum Products 
Date business commenced, if business was started after 
January 1, 1936 
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Gross Receipts 

Gross sales from merchandise, less sales 

returned. $879,585.57 

Receipts from services, interest, dividends and 

other sources. $. 

Gross receipts . $879,585.57 

Less exemption . $ 2,000.00 

Taxable gross receipts . $877,585.57 

Tax at 2/5 of 1% . $ 3,510.34 

Less tangible personal property tax paid 

for 1938 . $ 159.69 

Amount of tax to be paid. $ 3,350.65 


If tax for entire year is to be paid, bring personal prop¬ 
erty tax receipt for 1938, when presenting this statement. 

First-half due . Second-half due . 


Affidavit 

District of Columbia, ss : 

I (or we) solemnly swear that I (or we) have examined 
the foregoing and that it is a full, true, and correct state¬ 
ment of all taxable gross receipts, according to my best 
knowledge and belief. 

Name WASHINGTON PETROLEUM PRODUCTS, INC. 

Address 2nd & Const. Ave. N. W. 

Wise. Ave. & K St. N. W. 

1st & K Sts. N. W. 

403 Columbia Pike, Arlington, Va. 

Per JH PENCE 
Secretary 

Subscribed and sworn to before me this . day of 

.193 . 


Notary Public 

This blank to be filed in Room 16, District Building. 

Your books and records must be kept open for 
inspection at all business hours of the day. 

















AOOEO IF NC 
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26 Petitioner’s Exhibit “D” 

March 28, 1938 

Government of the District of Columbia, 

Office of Collector of Taxes, 

Municipal Building, 

Washington, D. C. 

Gentlemen: 

I am enclosing herewith check of Washington Petroleum 
Products, Inc., dated March 28,1938, in the sum of $1,675.32 
to cover the second half of the “Business Privilege Tax, 
1938” submitted by you to this company. 

This payment of said tax is made to you under protest 
for the reason that this company is not doing business di¬ 
rectly or indirectly in the District of Columbia and for the 
further reason that the Business Privilege Tax of the Dis¬ 
trict of Columbia was passed by Congress and enforced by 
you in violation of the Constitution of the United States and 
laws appertaining thereto. 

Yours very truly 

WASHINGTON PETROLEUM PRODUCTS, INC. 

J. H. PENCE, 

Secretary 

Enclosure 

c. c. MR. SPIESS 

February 16, 1938 

Government of the District of Columbia, 

Office of Collector of Taxes, 

Municipal Building, 

Washington, D. C. 

Gentlemen: 

I am enclosing herewith check of Washington Petroleum 
Products, Inc., dated February 14, 1938, in the sum of $1,- 
675.32 to cover the first half of the “Business Privilege 
Tax, 1938” submitted by you to this company. 

This payment of said tax is made to you under protest 
for the reason that this company is not doing business di¬ 
rectly or indirectly in the District of Columbia and for the 
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further reason that the Business Privilege Tax of the Dis¬ 
trict of Columbia was passed by Congress and enforced by 
you in violation of the Constitution of the United States 
and laws appertaining thereto. 

Yours very truly, 

WASHINGTON PETROLEUM PRODUCTS, INC., 

! J. H. PENCE, 

' Secretary 

Enclosure 

C. C. MR. SPIESS 

27 December 1, 1938 

Approved 

JO. V. MORGAN 
Member Sole 
Board of Tax Appeals 
for the District of 
Columbia 

Approved 

LOUIS A. SPIESS 
Counsel for Petitioner 
1317 F Street, N. W., 
Washington, D. C. 

ELWOOD H SEAL /s/ 

GLENN SIMMON 
Attys for Respondent. 

28 Board of Tax Appeals for the District of 

Docket No. 17 

Washington Petroleum Products, Inc., Petitioner 


vs. 

District of Columbia, Respondent 
Certificate 

I, Phyllis A. Ragusa, Clerk of the Board of Tax Appeals 
for the District of Columbia, do hereby certify that the 
foregoing pages, 1 to 27, inclusive, contain and are a true 
copy of the transcript of record, papers, and proceedings on 
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file and of record in my office as called for by the Designa¬ 
tion of Record in the Petition for Review in the appeal as 
above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the Board of Tax Appeals for the District of 
Columbia this 1st day of December, 1938. 

PHYLLIS A. RAGUSA 

(Seal) Clerk , Board of Tax Appeals 

for the District of Columbia 

Endorsed on Cover: No. 7300 Washington Petroleum 
Products, Inc., Petitioner, vs. District of Columbia. United 
States Court of Appeals for the District of Columbia Filed 
Dec 3.1938 Joseph W. Stewart, Clerk 



